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Introduction 

 

Since the end of February 2026, the world over has been experiencing increasing effects 

caused by the US/Israel v Iran conflict. 

 

McNair International hosted a webinar on 14 April 2026 during which the panel members 

(Joseph Dyke, Sultan Al-Abdulla and Areen Jayousi) provided an overview of English Law, 

Qatari Law and UAE Law principles that might be engaged in the context of contractual 

commitments being disrupted by the conflict.  

 

English Law provides parties with maximum scope to set out in their contracts the scope of 

their rights and obligations, and features most prominently in commercial contracts, not 

least the shipping, commodities and insurance sectors. Qatari and UAE Law are rooted in 

the same codified origins, sharing very similar approaches in this context. 

 

This Guide provides an overview of the key elements that parties should be aware of in 

identifying a situation of “force majeure”, “frustration”, “exceptional circumstances/ 

hardship”, as well as the consequences (including potential damages claims) under English 

Law, Qatari Law and UAE Law. In addition, the guide identifies how the concept of 

“war”/“war risks” is considered as a matter of English Law, those concepts featuring 

significantly in many commercial transportation and insurance contracts. 

 

Parties must always seek prompt and expert legal advice, to ensure that they have identified 

and operate clearly as well as promptly within the scope of their legal obligations. 

 

McNair International advises and represents States and commercial parties from all over 

the world on some of the most complex, high profile and high value international and 

commercial disputes.  

 

We hope the Guide will serve as a helpful pointer in these times of uncertainty.1 
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Key principles 

(I) Force Majeure 

(II) Doctrine of ‘Frustration’ 

(III) War risks 

(IV) Necessity  

(V) Issues arising in the calculation of damages in respect of the above (e.g. consequential loss, liquidated damages, penalty clauses, etc) 

 Qatar (Sultan Al-Abdulla, Sultan Al-

Abdulla & Partners) 

United Arab Emirates (Areen Jayousi, Habib Al-Mulla 

and Partners) 

England & Wales (Joseph Dyke, McNair International) 

(I) Force Majeure Definition: FM under Law No. 22 of 2004 
(“Qatari Civil Code”) is not defined but is 
used interchangeably with concepts such as 
“unexpected events” or “surprise incidents”. 
Generally, refers to an external, 
unforeseeable event preventing or delaying 
contractual performance.  

Concept: FM operates both contractually 
and statutorily. Contractually, parties are 
allowed to define FM events and regulate 
their risks and consequences (such as 
suspension, extension of time, or 
termination) pursuant to Article 171(1) 
(pacta sunt servanda). Statutorily, the Qatari 
Civil Code governs the legal consequences of 
external events that impact performance of 
obligations, through provisions such as 
Article 188 (impossibility of performance) 
and Article 171(2) (exceptional 
circumstances). These mechanisms operate 
concurrently, with the contract forming the 
first point of analysis but remaining subject 
to the mandatory statutory framework. 

Burden of proof: The party seeking to rely 
on FM must establish the occurrence of an 

Definition: 

UAE law recognises force majeure as an external, 
unforeseeable event beyond the debtor’s control which 
renders performance of the obligation objectively 
impossible, not merely more difficult or more expensive. 
It is regulated by the Civil Transactions Law (successor 
to the Civil Code), and applies even in the absence of a 
contractual FM clause, although contractual wording is 
usually the starting point. 

Concept: 

Statutory force majeure operates where an event makes 
performance impossible in whole or in part; in a 
bilateral contract, impossibility may result in the 
contract being terminated by operation of law, with each 
party discharged from future performance. In parallel, 
commercial contracts commonly contain FM clauses that 
define FM events (typically including war, hostilities, 
embargo, sanctions, closure of routes, governmental 
measures) and provide for suspension, extension of 
time, and sometimes termination. 

Burden of proof: 

The party seeking to rely on force majeure carries the 
burden of proof. It must establish: (i) the occurrence of a 

Definition: FM does not have its own clearly defined 

meaning in English Law. Contracting parties essentially 

create their own contractual definition. 

Concept: An “FM clause” is a contractual term providing for 
one (or both) parties to, on the happening of a specified 
event outside the parties’ control, be (i) entitled to cancel 
(alternatively, for the contract to be automatically 
cancelled), (ii) excused from performance wholly or 
partially, and/or (iii) entitled to suspend performance or 
claim extension of time. 

Burden of proof: The party seeking to rely upon an FM 
clause bears the burden of proof. 

Threshold: What does the clause require to be engaged? 
Some require performance to be “prevented” (i.e. physically 
or legal impossible, not merely more difficult or 
unprofitable: Thames Valley Power v Total Gas & Power 
[2005] EWHC 2208 (Comm)). Some require performance to 
be “hindered” (interpreted in Reardon Smith Line v Ministry 
of Agriculture [1961] 2 All ER 577 to mean that performance 
could only be done by breaking other contracts). Some 
require an “inability” to perform (not just an inability to 
meet a contractual deadline but rather a ‘true’ inability to 
perform): The Shagang Giant [2022] EWHC 1615 (Comm)). 
FM clauses are generally interpreted restrictively (Great 
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unexpected external event meeting the 
applicable statutory or contractual 
threshold. 

Threshold: Depends on the threshold set out 
in the relevant provision within Qatari Civil 
Code; however, threshold for engagement is 
generally high as it affects the parties’ rights 
under Article 171(1). See Articles 188 
(impossibility) and 171(2) (excessively 
onerous obligations), discussed below.   

From a contractual perspective, depends on 
the wording of the FM clause.  

Common examples of FM events: Act of 
God, earthquakes, wars, sudden strikes, the 
imposition or abolition of price controls, 
administrative expropriations, widespread 
epidemics, or locust infestations (Abd El-
Razzak El-Sanhuri, Al-Wasit, Pt I (General 
Theory of Obligations: Sources of 
Obligations)) 

Causation: Causation must be established in 
each case by reference to the legal basis 
relied upon.  

From a contractual perspective, the FM event 
must fall within the FM clause and must have 
caused the relevant damage, whether 
through prevention, delay, hindrance, 
suspension, or otherwise, depending on the 
drafting of the clause.  

From a statutory perspective, causation 

depends on the provision of the Qatari Civil 

Code which is engaged. For instance, under 

Article 188, the unexpected event must have 

arisen during the contractual performance 

foreign event beyond its control, (ii) that the event was 
unforeseeable when the contract was concluded, and 
(iii) that it directly caused the impossibility of 
performance. 

Threshold: 

UAE courts draw a sharp distinction between: (i) 
impossibility (force majeure) and (ii) excessive 
onerousness (hardship / exceptional circumstances). 
Mere financial difficulty, loss of profit or increased cost 
because of regional tensions will not normally qualify as 
force majeure; the debtor must show that, in light of the 
conflict and related measures, performance has become 
objectively impossible (e.g. due to a legal prohibition, or 
the closure of a necessary route). 

Common examples of FM events: 

Frequently pleaded examples in UAE practice include: 

– War or armed conflict making performance physically 
impossible or gravely unsafe; 

– Governmental prohibitions, sanctions or 
export/import bans that prevent performance; 

– Closure of ports or transport corridors such that 
performance cannot be carried out by any reasonable 
alternative means; 

– Severe natural events (“acts of God”) that destroy the 
subject matter or the only practicable means of 
performance. 

Procedural requirements: 

The legislation does not prescribe a specific notice 
regime for force majeure. However, commercial 
contracts governed by UAE law almost always include 
conditions precedent, including: (i) prompt written 
notice, often within a specified number of days of the 

Elephant Corp v Trafigura Beheer BV [2013] EWCA Civ 905); 
mere economic hardship is unlikely to be considered 
sufficient (Tandrin Aviation Holdings Ltd v Aero Toy Store 
LLC [2010] EWHC 40 (Comm)). 

Common examples of FM events: War, terrorism, 
strikes/industrial action, embargo, 
legislative/administrative interference, licence refusal, 
abnormal storm/tempest, flooding, “act of God”. If a contract 
leaves it open to one party to designate an event as an FM 
event, then this is likely to be subject to an implied term of 
‘good faith’ (Dwyer (UK Franchising) Ltd v Fredbar Ltd 
[2021] EWHC 1218 (Ch); Braganza v BP Shipping Ltd [2015] 
UKC 17). 

Procedural requirements: FM clauses often contain 
conditions precedent surrounding (i) the giving of notice, 
and (ii) the time within which FM rights must be exercised 
(or the period of time for which a FM situation must be 
existed before notice can be given). 

Causation: Was the FM event the ‘true’ cause of an 
impossibility of performance? If the FM clause contains a 
“reasonable endeavours” proviso (or one can be implied), 
could performance have been continued or resumed 
through such reasonable endeavours (RTI Ltd v MUR 
Shipping [2014] UKSC 18)? 

Other potential challenges: It is possible that FM clauses in 
business-to-business contracts may be rendered invalid if 
they are “unfair” under section 3 of the Unfair Contract 
Terms Act 1977. This may have a particular impact where 
parties contract of one party’s standard terms. 
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period and must have caused the 

impossibility of performance; if that causal 

link is established, Article 188 is engaged 

(Qatari Court of Cassation, Appeal No. 257 of 

2018). Under Article 171(2), the same FM 

event (provided it is public in nature) may 

equally be relevant, but the causal inquiry is 

different: the event must have caused 

performance to become excessively onerous 

(not necessarily impossible). Accordingly, 

the same external event may engage the 

contract, Article 188, or Article 171(2). 

event, and (ii) ongoing updates and evidence. UAE courts 
generally give effect to such procedural requirements in 
B2B contracts, and non‑compliance may bar reliance on 
the FM clause even where the underlying facts are 
compelling. 

 

Causation: 

The event relied upon must be the true and direct cause 
of non‑performance. If performance could have been 
maintained by reasonable alternative means (e.g. 
different routing, suppliers, or methods) without 
destroying the contract’s purpose, the court may 
conclude that force majeure is not made out and that the 
risk of the event lies with the debtor or must instead be 
addressed under hardship provisions. Self‑induced 
impossibility cannot support a force majeure defence. 

Other potential challenges: 

FM clauses can be scrutinised under UAE public policy 

rules. Provisions that effectively amount to an attempt to 

exclude liability for intentional wrongdoing or gross 

negligence, or which are drafted in a way that is 

manifestly imbalanced in consumer contexts, may be 

restricted; but in sophisticated commercial agreements 

UAE courts are generally inclined to respect the parties’ 

allocation of risk, subject to the mandatory statutory 

framework. 

(II) Doctrine of 

‘Frustration’ 

Concept: Qatari law does not recognise a 
doctrine of frustration as in common law. 
Instead, the concept is addressed through (i) 
Article 188 (impossibility), and (ii) Article 
171(2) (excessive onerous obligations). 

Concept: 

UAE law does not recognise a free‑standing doctrine of 
“frustration” as under English common law. Instead, the 
functional role of frustration is carried out by two 
statutory mechanisms: force majeure, which operates 
where performance is impossible, and exceptional 

Concept: A doctrine of English common law which operates 

to bring a contract to an end on the happening of some 

unforeseen supervening event beyond the parties’ control. 

Threshold: A contract may be ‘frustrated’ if a supervening 

event (not caused by either party’s conduct) renders the 

contract impossible to perform in the sense that it 
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Threshold: Article 188 requires absolute 
and objective impossibility due to an external 
event beyond the debtor’s control. A party, at 
the time of contracting, is expected to 
anticipate potential contingencies and events 
that may affect his obligations. Accordingly, 
price increases and economic recession are 
considered foreseeable events and do not 
constitute FM or a fortuitous event. (Qatari 
Court of Cassation, Appeal No. 257 of 2018).  

Article 171(2), on the other hand, requires 
that consequence was caused by an event 
which was (i) general in nature, affecting a 
group of people i.e., had a public effect, (ii) 
exceptional, and (iii) unforeseeable. In 
addition, debtor must prove that the event 
does not render performance impossible, but 
has made performance burdensome, such 
that it threatens the obligation debtor with 
significant loss. (Abd El-Razzak El-Sanhuri, 
Al-Wasit, Pt I (General Theory of Obligations: 
Sources of Obligations); Qatari Court of 
Cassation, Appeal No. 257 of 2018; Egyptian 
Court of Cassation, Appeal No. 580 of JY 43). 

Court’s approach: A strict distinction is 
maintained between Article 188 and 171(2). 
Article 188 applies only where performance 
is no longer possible. Whereas Article 171(2) 
applies where unforeseen exceptional 
circumstances render performance onerous, 
in which case the court may adjust the 
obligation to a reasonable level after 
balancing the interests of both parties where 
justice so requires (Qatari Court of Cassation, 
Appeal No. 257 of 2018). The assessment for 
Article 171(2) is objective and directed at the 
transaction itself, rather than the personal 

circumstances / hardship, which applies where 
performance is still possible but has become excessively 
onerous due to unforeseen public events. 

Threshold: 

For force majeure, the threshold is impossibility, not 
merely increased cost or difficulty. For hardship, the 
event must be exceptional, general and unforeseeable, 
and must render performance oppressive such that the 
obligor faces serious loss if held strictly to the bargain. 
Both thresholds are applied restrictively, and UAE courts 
are reluctant to relieve parties from ordinary 
commercial risks. 

Court’s approach: 

The court begins with the contractual allocation of risk 
and agreed clauses (force majeure, change in law, war 
risks, price adjustment mechanisms), then applies the 
codified rules on impossibility and hardship. It assesses 
whether the supervening event falls within an agreed 
contractual regime; if not, it will consider whether the 
statutory conditions for force majeure or hardship are 
satisfied and what remedial response (termination vs 
judicial adjustment) is appropriate. 

Causation: 

As with force majeure, UAE courts require a direct causal 
link between the supervening event and the 
impossibility or hardship. If non‑performance is better 
explained by a party’s own decision‑making (e.g. failure 
to mitigate, commercial opportunism, or voluntary 
suspension), the statutory protections will not apply. 

Burden of proof: 

The party invoking force majeure or hardship must 
prove all elements of those doctrines and provide 

transforms the performance of the contractual obligations 

into something “radically different” (i.e. not just more 

expensive or onerous: National Carriers v Panalpina [1981] 

1 All ER 161; Davis Contractors v Fareham UDC [1956] AC 

696; The Super Servant Two [1989] EWCA Civ 6). The 

threshold is high and the doctrine is “not lightly to be 

invoked to relieve contracting parties of the normal 

consequences of imprudent commercial bargains” (The Nema 

[1981] 2 All ER 1030). 

Court’s approach: A “multi-factorial approach” including (i) 

the contract itself, (ii) the parties’ knowledge, expectations, 

assumptions, and contemplations as to risk insofar as these 

can be ascertained objectively, (iii) the nature of the 

supervening event, and (iv) a comparison of the ‘old’ 

obligation with the ‘new’ obligation. 

Causation: Is there a sufficient causal connection between 

the supervening event and the impossibility of 

performance? Separately, was performance rendered 

impossible not by a supervening event but by a party’s own 

action? Frustration cannot be self-induced. 

Burden of proof: The party seeking to rely upon the 

doctrine of frustration must prove that its elements are 

satisfied. 

Types of ‘frustrating’ events: Legislative/regulatory 

changes preventing or rendering illegal contractual 

performance (Hildron Finance Ltd v Sunley Holdings Ltd 

[2010] EWHC 1681 (Ch)), supervening English Law illegality 

(Ertel Bieber & co v Rio Tinto Co Ltd [1918-19] All ER Rep 

127), supervening foreign law illegality (Ralli Bros v 

Compania Naviera Sota y Aznar [1920] All ER Rep 427), 

event cancellation that destroys a contract’s commercial 
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circumstances of the debtor (Appeal No. 580 
of Judicial Year 43). 

Causation: Causation is established by 
reference to relevant Article engaged.  

Under Article 188, causation between the 
event and the impossibility is established 
only if such cause arises during the period of 
performance of the contract (Qatari Court of 
Cassation, Appeal No. 257 of 2018).   

Under Article 171(2), the unforeseen and 
exceptional event must be shown to have 
caused performance to become excessively 
onerous, while remaining possible.  

In both cases, the causal link must be 
established between the event and its effect 
on performance.  

Burden of proof: The debtor bears the 
burden of establishing the requirements of 
Article 188 or Article 171(2), including the 
existence of the relevant event and its effect 
on performance. 

Consequences: Under Article 188, the 
contract is automatically rescinded and 
obligations are extinguished, and no notice is 
required (Qatari Court of Cassation, Appeal 
No. 257 of 2018). 

Under Article 171(2), the contract remains 

in force, but the Court may reduce the 

obligation to a reasonable level after 

balancing the parties’ interests. This is a 

discretionary remedy, but the provision 

itself is mandatory, and any agreement to 

the contrary is null and void.  

persuasive documentary and, where appropriate, expert 
evidence of the event’s impact on performance. 

Types of events: 

Events that may give rise to similar outcomes to 
“frustration” in common law include: legislative or 
regulatory changes that render performance illegal, 
supervening sanctions, closure of critical trade routes, or 
conflict‑related developments which either make 
performance impossible or drastically distort the 
contractual equilibrium. 

Consequences: 

Where the statutory conditions are met, UAE law will 

automatically discharge impossible obligations (force 

majeure) or allow the court to re‑calibrate burdensome 

obligations (hardship), thereby producing a result 

broadly analogous to the discharge and restitution 

consequences of frustration under English law, but 

within a codified civil‑law framework. 

purpose (Krell v Henry [1900-03] All ER Rep 20; Herne Bay 

Steamship v Hutton [1903] 2 KB 683), abnormal delay (Sir 

Lindsay Parkinson & Co v Commissioners of Works and Public 

Buildings [1950] 1 All ER 208), impossibility of a 

contractually stipulated method (Tsakiroglou & Co Ltd v 

Noblee Thorl GmbH [1961] 2 All ER 179). 

Consequences of ‘frustration’: The common law will treat 

a frustrated contract as having been automatically ended, 

with both parties released from further performance. 

Further consequences are imposed by the Law Reform 

(Frustrated Contracts) Act 1943, including the rules by 

which (a) monies paid out can be recovered and monies 

payable but unpaid do not have to be paid, and (b) a “just 

sum in compensation” may be payable in respect of non-

monetary benefits obtained prior to frustration (pursuant to 

a three-step process set out in BP Exploration Co (Libya) v 

Hunt (No.2) [1982] 1 All ER 925). 
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(III) War risks Concept: War and regional conflict can be 
treated as types of unexpected events 
depending on the facts of the dispute. 

Definition: Not separately defined under 
Qatari law. But generally, includes armed 
conflict, hostilities, geopolitical disruption 
causing interference with trade routes, 
damage to infrastructure, and disruption to 
supply chains. Such events may arise, for 
example, from interference with key 
maritime routes or regional instability 
affecting the availability of materials. 

Threshold: There is no separate threshold 
for ‘war risks’ under Qatari law. The 
applicable threshold depends on the 
contractual regime and statutory provision 
engaged.  

Scope: ‘War risks’ included in contracts fall 
to be interpreted under Article 169 of the 
Qatari Civil Code to determine the scope. In 
simple terms, the general principle under 
Article 169(1) is that where the terms of a 
contract are clear, it is not permissible to 
depart from them. The exception to the rule 
is given in Article 169(2), which permits 
interpretation of contractual terms where 
they are unclear, so as to ascertain the 
common intention of the parties.  

Consequences: The same war-related event 
may produce different consequences 
depending on its severity, duration, and 
impact on performance. For example, 
disruption to maritime chokepoints such as 
the Strait of Hormuz may delay performance, 

Definition / sources: 

There is no single codified definition of “war” or “war 
risks” in the Civil Transactions Law. In practice, these 
concepts are given content by: 

Contractual wording in war‑risk clauses, charterparties 
and marine insurance policies; and 

Sector‑specific laws and market practice in the maritime 
and insurance sectors. 

Typical contractual content: 

War risk clauses in contracts governed by UAE law 
commonly cover declared war, armed conflict, 
hostilities, blockade, terrorism, piracy and warlike 
operations within specified geographical zones. They 
may confer rights to re‑route, suspend or terminate 
voyages, and to pass on additional war risk premiums. 

 

Court approach: 

UAE courts will: 

Interpret “war” and “war risks” primarily according to 
the contractual language, read in good faith; and 

Assess whether the factual situation – e.g. hostilities 
between US/Israel and Iran, closure of a key strait or 
port, material escalation of risk to crew and cargo, 
objectively falls within that definition. 

 

Where the war risk has the effect of making performance 

impossible, the situation may also satisfy statutory force 

majeure; where it merely increases risk or cost, it may 

Concept: ‘War risks’ clauses are commonly found in 
maritime sector contracts, including charterparties and bills 
of lading. 

Definition: English Law does not recognise a single precise 
definition of “war” (Kawasaki Kisen Kabushiki Kaisha of Kobe 
v Bantham SS Co Ltd [1939] 1 All ER 819). Parties can define 
it by contract. E.g. The Voywar and Bimco Conwartime 
clauses include in a definition of “war” events such as “war”, 
“civil war”, “hostilities”, “revolution”, “rebellion”, “piracy”, 
“terrorism” and “blockades”. Certain statutes contain 
definitions for their specific statutory purposes (e.g. Marine 
and Aviation Insurance (War Risks) Act 1952 s.10). 

Threshold: Common standards include “real likelihood” of 
danger, or that a ship/crew/cargo “may be” or are “likely to 
be” exposed to risks on the basis of a master’s reasonable 
judgement. 

Scope: ‘War risks’ clauses fall to be interpreted under 
ordinary English Law contractual interpretation principles 
to determine the scope of their coverage. For instance, does 
coverage extend to risks that existed at the time of contract 
formation or is coverage limited to events post-dating the 
contract (absent a significant escalation)? 

Consequences: Where ‘war risks’ are engaged, a shipowner 
may be provided with contractual rights to refuse to order a 
vessel to proceed to or remain in a port or other place 
deemed dangerous. The shipowner may be entitled to cancel 
a charterparty before loading starts or request the 
charterers to nominate an alternative safe port within a 
certain period of time and within the range of the 
charterparty. Failure by the charterer to comply may entitle 
the shipowner to discharge cargo at any safe port of their 
choice. 

Exclusion: It is possible for ‘war risks’ to be excluded by 
other specially agreed contractual regimes entered into in 
respect of known risks in particular areas. See, e.g., The MV 
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increase costs, or in more extreme cases 
render performance impossible. 

 

instead justify an application under 

hardship/exceptional circumstances 

Polar [2024] UKSC 2 per Lord Hamblen (¶62) (“Against the 
background of that specially agreed contractual regime for 
the known piracy risks of transiting the Gulf of Aden I do not 
consider that it would have been open to the shipowner to 
contend that such risks were ‘war risks’ for the purposes of cl 
39”). 

(IV) Necessity  Concept: Qatari law does not expressly 
recognise necessity as a doctrine. However, 
analogously the concept appears within the 
framework of liability for unlawful acts (civil 
wrongs, which is the closest principle to 
“common law tort”) under Part III of the 
Qatari Civil Code. 

Article 205 provides that a person who 
causes damage in defence of himself, his 
property, or a third party, shall not be held 
liable, provided that he does not exceed what 
is necessary to avert the harm. This comes 
closest to the concept of necessity, in that it 
recognises that, in situations of imminent 
danger, conduct which would otherwise give 
rise to liability may be justified. 

Article 206 addresses a related situation in 
which harm is caused to a third party in order 
to avoid a greater danger. In such cases, 
liability is not excluded, but reduced to such 
compensation as the Court considers 
appropriate in light of the circumstances. 

Concept: 

UAE civil law does not recognise a broad, independent 

defence of “necessity” in contract equivalent to the 

private or public necessity doctrines in English tort law. 

Contractual non-performance in the face of crises is 

instead addressed through force majeure, hardship and 

good faith. 

Limited nature: 

While notions akin to necessity exist in criminal law, 

they rarely operate as a stand-alone defence to 

contractual claims before UAE civil courts. In practice, a 

party that stops performance because of conflict-related 

dangers must justify its position by reference to: 

– Force majeure (objective impossibility); 

– Hardship (exceptional circumstances making 

performance excessively onerous); and 

– The duty of good faith in performance, which can 

support reasonable temporary measures taken to 

protect persons or property, provided the party engages 

with its counterparty and the court transparently. 

Concept: English tort law recognises defences of “private 
necessity” (where tortious conduct was “reasonably 
necessary” to protect against a “real and imminent danger” to 
property: Cope v Sharpe (No.2) [1912] 1 KB 496) and “public 
necessity” (wherein the existence and functions of public 
authorities are taken into account in considering whether a 
defendant’s conduct was “reasonably necessary”: Monsanto 
Plc v Tilly [2000] Env LR 313) 

Limited nature: As is apparent from the descriptions of 
both “private necessity” and “public necessity”, their 
availability usually only arises as an issue in ‘trespass’ cases. 
They are unlikely to have an impact in factual circumstances 
that may give rise to ‘force majeure’ and ‘frustration’. 

(V) Issues arising 

in the calculation 

of damages in 

respect of the 

above (e.g. 

consequential loss, 

liquidated 

Consequential losses: Article 258 permits 
the parties to agree that the debtor shall bear 
the consequences of FM or unexpected 
events. In such circumstances, liability may 
arise notwithstanding the external cause. In 
other words, FM events can be classified as a 
debtor’s risk events. However, it must be 
borne in mind that any provision 

Consequential losses: 

Under UAE law, the starting point is that the innocent 
party is entitled to recover actual loss and loss of profit 
which are a direct and normal consequence of the 
breach. Parties may, by contract, exclude or limit liability 
for certain heads of loss, including consequential or 
indirect loss, provided such clauses do not infringe 

Consequential losses: These are losses other than 

“expectation” and “reliance” losses. Typical examples include 

loss of lucrative markets or prospective profits or liability to 

third parties. They can be excluded by contractual 

agreement. 
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damages, penalty 

clauses, etc) 

contradicting Article 171(2) is considered 
null and void. This means that it is not 
permissible for parties to agree that an 
obligation that has become onerous due to an 
external factor cannot be reduced to a 
reasonable level.  

As far as damages are concerned, the general 
rules are given in Article 256 and 268 of the 
Qatari Civil Code. A debtor who fails to 
perform an obligation in kind or delays it, or 
does not pay further to a payment obligation, 
is liable to compensate the creditor for the 
detriment sustained (unless the breach is 
attributable to an external cause beyond his 
control.) In the context of FM events, this 
operates as a complete defence to liability. 
Where non-performance or delay is caused 
by such an external event, no liability arises 
and, accordingly, no damages would be 
recoverable. 

Assessment of damages falls to be 
determined under Article 263. Consequential 
losses are not classified as indirect damages 
under the Qatari Civil Code. Instead, Article 
263(2) provides that compensation can 
include both the loss sustained and the profit 
foregone (i.e., lost profits), provided that 
such loss is the natural result of the failure to 
perform or delay and could not reasonably 
have been avoided. Article 263(3) further 
limits recovery under contract, in the 
absence of fraud or serious fault, to damage 
that could reasonably have been foreseen at 
the time of contracting. 

Liquidated damages clauses: Article 265 
permits parties to agree in advance on 
compensation payable upon breach, 

public policy (for example by purporting to exclude 
liability for intentional wrongdoing, gross negligence, or 
personal injury/death). 

 

Causes of action when contracts are discharged for 
impossibility: 

Termination of a contract due to force majeure or 
judicial adjustment under hardship does not 
retrospectively extinguish accrued causes of action. 
Claims for breaches occurring before the date of 
impossibility/adjustment can still be pursued, although 
the supervening event and subsequent discharge may 
reduce the claimant’s actual loss (for example, by 
shortening the remaining contractual term or altering 
the counterfactual). Amounts paid prior to termination 
may be recoverable under general unjust enrichment 
principles where no corresponding benefit was received. 

Liquidated damages / penalty clauses: 

UAE law allows parties to agree pre‑estimated 
compensation for breach (liquidated damages). 
However, the court has a mandatory power to increase 
or decrease the agreed amount so that it corresponds to 
the actual harm suffered, irrespective of whether the 
clause is characterised as a penalty or liquidated 
damages. The Dubai Court of Cassation has repeatedly 
confirmed that: 

– The court will not award the agreed sum unless 
breach, damage and causation are proven; and 

– It may then adjust the sum up or down to reflect actual 

loss, rendering uncommercially high or nominal figures 

susceptible to judicial intervention. 

Causes of action that accrued pre-frustration: These are 

“not divested” by the frustration, but the fact of the 

frustration may operate so as to reduce the claimant’s actual 

loss. (As set out above, sums paid prior to frustration are 

likely to be recoverable.) 

Liquidated damages clauses: A contractual clause 

stipulating a payment of a sum of money upon breach. These 

are in principle valid in English Law so long as they do not 

amount to unenforceable ‘penalty clauses’. The Supreme 

Court in Cavendish Square Holding BV v Makdessi [2015] 

UKSC 67 emphasised a presumption (as regards commercial 

contracts) that liquidated damages clauses were enforceable 

and established a test for whether they amounted to 

penalties – (i) does the party seeking to enforce the clause 

have a legitimate interest in its enforcement, and (ii) is the 

sum (or other benefit) stipulated proportionate to that 

legitimate interest? 
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including liquidated damages. Such clauses 
are in principle valid and enforceable and 
reverses the onus of proof onto the debtor 
(Court of Cassation No. 390 of 2017).  

This position is qualified by Article 266, 

which imposes mandatory limits on agreed 

compensation. The debtor may establish 

(reverse burden of proof) that no loss was 

suffered by the creditor, in which case no 

compensation is payable; or that the agreed 

amount is grossly exaggerated, in which 

case the Court may reduce it to a reasonable 

level, including in cases of partial 

performance. Any agreement excluding the 

application of Article 266 is null and void. 

 

************************* 

 


